
General Terms and Conditions of  
Peter Emming Agrarkontor- und Handel GmbH & Co. KG 
Winterswyker Straße 8 
46354 Südlohn-Oeding (Germany)  
 
These General Terms and Conditions (hereinafter 
referred to as "General Terms and Conditions or GTC") 
are an integral part of all orders and contracts between 
the parties. 
 
§ 1 Scope of application 

 

(1) Our General Terms and Conditions (GTC) apply to 
services provided and work carried out for the 
benefit of merchants and entrepreneurs in 
accordance with §§.  14 German Civil Code also 
applies to natural persons under public law or to 
separate public-law assets.  

(2) Our General Terms and Conditions shall apply on 

an exclusive basis; any General Terms and 

Conditions of the customer that contradict or 

differ from them shall not be recognised by us 

unless we have expressly agreed to their 

application.  Our Terms and Conditions of Business 

shall also apply if we deliver or carry out work 

without reservation in the knowledge that the 

customer's terms and conditions are contrary to 

ours or to their differing conditions.  

 
 

§ 2 Conclusion of an agreement - Representations - 
Rights  
 
(1) The Client's order constitutes a binding offer. 

Offers or cost estimates submitted by us earlier 

are not binding. We can accept orders or requests 

within 14 days of their receipt. 

(2) Oral assurances made by our representatives 
or auxiliary staff require our written 
confirmation for their validity.  

(3) We reserve the ownership and copyright to 
drawings, copies of designs, calculations and 
other documents. This rule shall also apply to 
written documents declared to be confidential.  
Before passing them on to third parties, the 
Client must obtain our written consent.  

 
§ 3 Subject of the agreement and services - quality of 
goods   
 
(4) If we do not receive an express order, we are not 

obliged to give advice on whether the Client may 
use the products supplied by us in its technology 
and for its intended purpose, unless we have 
gained knowledge of circumstances relevant to the 
contract or have had to gain such knowledge 
without serious negligence.    

(2) The information provided by us about the object 

of delivery or work (e.g. weights, dimensions, 

performance values, load-bearing capacity, 

tolerances and technical data) as well as our 

images (e.g. drawings, copies) are only 

approximate dimensions, unless the exact 

dimensional conformity is a condition for their 

use for the purpose of the agreement.    
(3) Descriptions of the subject matter of the 

agreement or the scope of delivery and work, 
arrangements concerning properties and 
technical data shall not be understood as a 
guarantee of its specific properties.  

(4) The Client may make such claims as regards 
the quality of the ordered goods that may be 
customarily made against cheaper goods or 
that are typical for goods in the price range 
corresponding to the ordered goods.  

(5) Differences which are customary in trade 
and differences which have arisen from 
legal regulations or show technical 
improvements as well as the replacement 
of construction parts with equivalent 
parts are allowed, provided that these 
differences do not adversely affect the 
applicability in accordance with the 
purpose of the agreement.  

 
§ 4 Prices  
 

(1) The prices apply to the agreed scope of work 
and delivery. Increased deliveries and work or 
special benefits shall be accounted for 
separately.   

(2) These are prices in EUR per unit plus packaging 

costs, statutory value added tax, for export 

supplies plus customs duties and charges and 

other public charges.   
(3) If the delivery or work is delayed more than 

four months after the conclusion of the contract 

and if, in the meantime, the costs of wages, 

materials, packing materials, transportation, 

taxes or fees increase, it will be possible to 

adjust the agreed price taking into account the 

impact of cost factors on it. If the agreed prices 

are based on the prices in our price list and if 

the delivery or work is only carried out four 

months after the conclusion of the agreement, 

the prices in our price list applicable to the 

delivery or work (always minus the agreed 

percentage or fixed discount) apply. If, as a 

result of the above, the price changes by more 

than 5 % in relation to the agreed contractual 

price, the Client is entitled to withdraw from the 

contract as long as we insist on a demand for a 

price increase despite the Client's announced 

intention to withdraw from the agreement.  

 
 
§ 5  Payment terms  
 
(1) Unless we inform you or agree otherwise, the 

remuneration shall be payable immediately 
upon receipt of the goods or other 
performance in full without any deductions.   



(2) The Client shall only be entitled to offsetting if 
his counterclaims are legally enforceable, are 
not contested by us or have been recognised by 
us.  

(3) The Client's right to pledge is excluded unless the 
Client's counterclaim originates from the same 
contractual relationship and is undisputed or has 
a legally valid title.  

(4) If the Client is in default of payment of a claim that 
is due, all existing claims that we derive from the 
Client (also from other legal relationships) and 
that have already arisen become due with 
immediate effect; in this case all payment 
deadlines, postponements or similar payment 
support measures granted by us expire.   

(5) If, after the conclusion of the agreement, it 
emerges that our claim for payment of the sales 
price is endangered due to the Client's insufficient 
solvency (e.g. in connection with an application 
for the opening of insolvency proceedings), we are 
legally entitled to refuse performance and - if 
necessary after setting a deadline - to withdraw 
from the contract (§ 321 of the Civil Code). As 
regards contracts for the performance of 
individually marked items (individual 
performance), we can immediately declare that 
we are withdrawing from the contract; this in no 
way affects the statutory regulations that the 
setting of a deadline is unnecessary.  
  

§ 6 Service and duration of service  
 
(6) Any binding delivery or work deadlines require 

our written confirmation for evidence purposes. If 
the obligation to cooperate with the Client is 
necessary, the agreed performance date shall not 
start before the Client has fulfilled this obligation. 
Also, compliance with payment agreements is in 
this sense an obligation to cooperate.  

(7) We shall be entitled to make partial deliveries if: 
-  the partial delivery is suitable for the 

Client's use within the framework of the 

contractual purpose, 

- the delivery of the remaining goods 
ordered is ensured and    

- If the Client does not incur significantly 
higher expenditures or additional costs on 
this account (unless he declares that he is 
willing to incur such costs). 

If, for reasons for which we are not responsible 

and despite the creation of suitable stocks, we do 

not receive deliveries or work from our sub-

suppliers or sub-contractors, we receive incorrect 

deliveries or work or do not receive them at all, or 

if events of force majeure occur, we shall inform 

the client accordingly in good time.   In such a 

case, we shall be entitled to postpone the delivery 

or work for as long as the impediment persists or 

to withdraw from the contract in whole or in part 

due to the part not yet performed, provided that 

we have previously fulfilled our obligation to 

provide information and provided that we have 

not assumed the risk of purchase or 

performance.  Force majeure events are 

strikes, blockades, interventions by the 

authorities, shortages of energy and raw 

materials supplies, transport bottlenecks, 

obstacles to the operation of the plant such as 

fire, flooding, machine damage and all other 

obstacles for which, according to an objective 

analysis of the case, we could not be held 

responsible.   
(4) If the Parties have agreed on a binding date or 

date of delivery or work and if, due to the 
events described in the preceding paragraph 
3, the date or date of delivery or work agreed 
upon by the Parties is exceeded by more than 
four weeks, or if the agreed date of 
performance is non-binding but the Client 
cannot be expected to withdraw from the 
contract for objective reasons, the Client has 
the right to withdraw from the contract due to 
failure to perform a part thereof.  In such a 
case, the Client has no further rights, 
especially the right to claim damages.  

 
§ 7 Delay by the Contractor  

 

(1) If the Client's claim is subject to an appropriate 
additional period of time, it shall be at least 
two weeks.   

(2) Any contractual penalties caused by 
delayed delivery or work are excluded.  

 
§ 8 Necessity of liability for generic obligations and 
withdrawal from the contract  
 
(1) If the designation of the item to be delivered is 

purely generic, we shall only be liable for 
compensation if we fail to prove that we are 
not responsible for failure to deliver, delay in 
delivery or faulty performance.   In addition, 
the provisions of § 12 of the GTC apply.    

(2) According to the provisions of the Act, the 
Client may only withdraw from the contract 
if we are responsible for a breach of our 
obligations.    

 

§ 9 Fulfilment of the contract - Transfer of risk - 
Acceptance  
 

(1) The delivery is made at the factory, where the 

place of fulfilment of the contract is also 

located. At the request and at the expense of 

the Client, the goods will be dispatched to 

another destination (mail order sale). We are 

entitled to determine the type of shipment 

(especially the choice of transport company, 

shipping route, packaging) on our own, unless 

there are other arrangements in this respect.   
(2) At the express request of the Client and at his 

expense we will insure the consignment 
against the risk of theft, burglary, transport 
damage, fire and flooding.   



(3) The risk of accidental loss and accidental 
deterioration of the goods shall pass to the Client 
at the latest upon delivery of the goods.  However, 
in the case of mail order sales, the risk of 
accidental loss and accidental deterioration of the 
goods as well as the risk of delay shall pass at the 
time of delivery of the goods to the freight 
forwarder, carrier or other persons or institutions 
whose task is to carry out the shipment.   

(4) If acceptance has been agreed, this is decisive for 

the transfer of risk.  The statutory provisions of 

the law on contracts for work and services shall 

also apply accordingly to an agreed acceptance. 

The handing over or acceptance shall be deemed 

to be the same if the client is in default of 

acceptance.  

 

§ 10 Delay in acceptance of goods by the Client  
 
(1) If the Client is in default of acceptance of the 

goods, if he fails to cooperate or if our delivery is 
delayed for other reasons for which the Client is 
responsible, we shall be entitled to demand 
compensation for the resulting damage, including 
increased expenses (such as storage costs). In this 
case, we shall charge a lump sum compensation of   
0.25% of the invoice amount for delivery items 
requiring storage for each completed week from 
the delivery date or, if no such date is available, 
from notification of readiness for forwarding.  The 
above does not in any way affect our right to 
prove a higher damage and our statutory claims 
(especially for reimbursement of increased 
expenses, for appropriate compensation, for the 
right of notice); however, a lump sum is to be 
credited for further monetary claims. The Client 
has the right to prove that we did not suffer any 
damage at all or that the damage suffered by us 
was significantly less than the above-mentioned 
lump sum.     

(2) If the Client fails to take back the goods ordered by 
it despite their due date and despite the delay, 
and if we are entitled to claim damages on this 
account, we may demand payment of 15% of the 
sales price as costs incurred in connection with the 
preparation of the order and as lost profit.   The 
Client has the right to prove that we did not suffer 
any damage at all or that the damage suffered by 
us was significantly less than the lump sum.    
 

 
§ 11 Liability for defects - Limitation period  
 

(1) The Client must observe the obligations of § 377 
of the German Commercial Code. Defects that 
are recognisable on delivery must be additionally 
advertised to the transport company and cause 
this company to make a record of the defects. 
Complaints about defects must describe them as 
precisely as possible.  An untimely complaint 
excludes all claims by the Client.   

(2) We are not liable for public statements, 
inducements or advertisements of a manufacturer 

other than ourselves or other third parties; 
they do not constitute any contractually 
agreed information characterizing the goods.   

(3) The goods which have started to mix, process, 
develop, combine, mix with other things shall 
be considered as delivered goods accepted by 
the Client.  The same applies in the case of 
onward shipment of goods from their original 
destination.    

(4) The Client's claims for expenses necessary for 
additional performance, in particular 
transport, labour and material costs, are 
excluded insofar as the expenses have 
increased due to the fact that the goods 
delivered by us have been moved to a location 
other than that of the Client, unless such 
movement is consistent with the use of the 
goods in accordance with their intended 
purpose.   

(5) If the complaint was unlawful because the 
Client recognised, or was negligent in not 
recognising, that the cause of the symptoms 
for which he had guessed the existence of 
defects was his own responsibility, we are 
entitled to demand reimbursement from the 
Client for the expenses incurred in this 
connection.   

(6) The claims for defects shall become time-
barred after 12 months. The foregoing does 
not apply to contracts for construction work, 
for items which have been used in a building 
object in accordance with their customary 
purpose and have caused it to be defective, 
nor does it apply to claims for damage to 
health and life, or at least caused by gross 
negligence and breach of duty by us or one of 
our legal representatives or vicarious agents.  
The above does not affect in any way the 
statutory special regulations concerning 
material claims of third parties for the 
delivery, deceitful actions of the Seller and 
claims in the Supplier's recourse to the final 
delivery of the consumer.    

 
§ 12 Liability for damages  

 
(1) We are liable without limitation for 

damages - no matter what the legal title -   
a) In case of intentional action, 
b) In case of culpable exposure to life and 

health, 
c) In case of maliciously concealed 

defects or defects for which we have 
given a guarantee not to occur,  

d) In case of defects in the delivery item, 
as far as liability arises under the 
Product Liability Act for damage caused 
by the product to property or persons 
as a result of private use of the items.  

(2) In the case of culpable breach of essential 

contractual obligations, we shall also be 

liable, however, in the case of simple 

negligence, our liability shall be limited to 



damages which we anticipated at the time of 

conclusion of the contract as possible 

consequences of a breach of contract or which 

we should have anticipated with usual 

commercial care and which are typical damages 

which can be expected when the delivery item is 

used as intended. The essential contractual 

obligations are those which protect the Client's 

legal conditions relevant to the contract, which 

the contract should guarantee its content and 

purpose, as well as obligations whose fulfilment 

enables the proper performance of the contract 

at all and in respect of which the Client could and 

did have confidence.    
(3) We are also liable for damage caused by gross 

negligence. If, however, other than essential 
contractual obligations have been breached and if 
other legal goods such as health and life are 
affected, our liability for gross negligence shall 
also be limited to damages which we anticipated 
at the time of conclusion of the contract as 
possible consequences of a breach of contract or 
which we should have anticipated with usual 
commercial care and which are typical damages 
which can be expected when the delivery item is 
used as intended.   

(4) Any further claims are excluded.  
(5) The exclusions and limitations of liability 

mentioned in paragraphs 1 to 4 shall also apply to 
corresponding breaches of duty by our vicarious 
agents.   

(6) If liability for damages against us is excluded or 
limited, this also applies to the personal liability 
for damages of our bodies, statutory 
representatives, office workers and other 
vicarious agents.   

 
 

§ 13 Reservation of title  
 
(1) We reserve the ownership of the sold goods until 

payment of the entire amount of all our current 
and future receivables from the contract in 
question and from the current business 
relationship (secured receivables).  

(2) The goods subject to retention of title may not be 
pledged and their ownership may not be 
transferred to third parties until the full amount 
due has been paid. The Client shall notify us 
immediately in writing of any attempts by third 
parties to interfere with the goods belonging to us. 
This provision also applies to negative impacts of 
any kind. Irrespective of this, the Client shall 
indicate in advance to third parties the existence 
of rights to the goods. The costs of our 
intervention shall be borne by the Client insofar as 
the third party is not able to return them.   

(3) The Client has the right to resell and/or process 
the reserved goods in the ordinary course of 
business. In this case the following provisions shall 
apply in addition: 

a) The retention of title shall apply to 
products resulting from the processing, 
mixing or combination of our goods to their 
full value, whereby we are considered as 
manufacturers. If the ownership rights of 
third parties remain unaffected by the 
processing, mixing or combination of our 
goods with those of third parties, we shall 
acquire co-ownership in a proportion 
corresponding to the ratio of the invoice 
values of the processed, mixed or 
combined goods.  In all other respects, the 
same regulations apply to the resulting 
product as to the delivered goods subject 
to retention of title.   

b) The Client hereby assigns to us by way of 
security all claims against third parties 
arising from the resale of the goods or the 
product, either in total or in the amount of 
our possible co-ownership share in 
accordance with paragraph a) above. We 
accept the assignment.  The Client's 
obligations listed in paragraph 2 shall also 
apply in the case of assigned claims.  

c) In addition to us, the Client is also 
authorised to collect the claim. We 
undertake not to collect the claim as long as 
the Client fulfils his payment obligations 
towards us, is not in default of payment, no 
insolvency proceedings have been 
requested and no other insolvency 
proceedings have been instituted against 
him, and no other insolvency proceedings 
have been found. If this happens, however, 
we may require the Client to provide us 
with the assigned receivables and their 
debtors, to provide all information 
necessary for the collection of the 
receivables and the relevant documents 
and to inform the debtors (third parties) 
thereof.  

d) If the realisable value of the securities 
exceeds our claims by more than 10 %, we 
will release such securities as we choose at 
our own discretion at the request of the 
Client.  
 

§ 14 Downloading, storing and transferring data  
 
We are entitled to collect, store, process and use the 

data and to pass them on to third parties - especially 

for the purpose of storing, processing and using them 

for the purposes of debt recovery or management of 

borrowers' data.  

 

§ 15 Issue of invoices  
 
We issue and send invoices only in electronic form in 

PDF format. 

 

 
 



§ 16 Copyright and related rights of third parties  
 
(1) If a third party makes a claim against the Client 

due to copyright or related rights (hereinafter 
referred to as protection rights) because of the 
products supplied by us and if this adversely 
affects or prevents the use of the products by the 
Client in accordance with the contract, the Client 
shall notify us immediately.  The Client will not 
recognise any infringement of rights, any disputes 
with a third party concerning the infringement of 
copyright or related rights will be handled by the 
Client exclusively in consultation with us. If the 
Client suspends the use of the product in order to 
reduce the damage or for other important 
reasons, he will be obliged to inform the third 
party that the suspension of use is not connected 
with the recognition of the infringement of 
copyright or related rights.  

 
(2) The Client is not entitled to claim a breach of 

protection rights if he is responsible for such a 
breach, if the breach is related to special 
recommendations of the Client, if it was caused 
by a type of use not included in the product 
documentation or if it was caused by the Client 
changing the product or using it together with 
other products supplied by someone other than 
us.   

 
§ 17 Choice of law - jurisdiction  
 
(1) The applicable law is the law of the German 

Federal Republic, to the exclusion of EU 

commercial law (CISG) and rules indicating the 

application of another legal order.  The provisions 

of the United Nations Convention on the 

Assignment of Claims in International Trade are 

already considered to be agreed subject to the 

condition that their entry into force is suspended.     
(2) The exclusive jurisdiction of the court with 

territorial jurisdiction over Borken (Westf.) shall 

apply. 

 

§ 18 Salvatory Clause  
 

The possible ineffectiveness of a single provision shall not 

affect the effectiveness of the other conditions.  

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


